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A. IDENTITY OF PETITIONER AND DECISION BELOW

Jeffrey Thomas, the petitioner, asks this Court to grant review of
the Court of Appeals’ decision terminating review. A copy of the decision,
issued December 16, 2019, is attached in the appendix.
B. ISSUES PRESENTED FOR REVIEW

1. The right to trial by jury under article I, sections 21 and 22 of
the Washington Constitution provides greater protection than the federal
analog. The right is interpreted in light of the law when the constitution
was adopted in 1889. In 1889, peremptory challenges were provided for
by law and existed since the first territorial laws of 1854. For over a
century, the rule in Washington was that when a party uses a peremptory
challenge to remove a juror who should have been stricken for cause, the
party’s jury trial rights were violated. Prejudice was established if the
party exhausted all their peremptories. Was the state constitutional right to
a jury trial violated where Mr. Thomas exhausted all his peremptory
challenges in order to remove two jurors who should have been stricken
for cause?

2. Because a defendant has a constitutional right to a fair and
impartial jury, a trial court must grant a defendant’s motion to strike a
biased juror for cause. Mr. Thomas moved to strike Juror 8 because the

juror was biased toward those charged with drug crimes and was uncertain



about his ability to be fair. Mr. Thomas moved to exclude Juror 51
because he repeatedly demonstrated an inability to presume innocence and
hold the State to its burden of proof. Did the trial court err by denying Mr.
Thomas’s motions to exclude either of these jurors for cause?

C. STATEMENT OF THE CASE

The facts are set out in detail in Mr. Thomas’s opening brief. Br. of
App. at 4-7. To summarize, Mr. Thomas was a suspect in a shooting. He
was arrested and charged with first degree assault with a firearm, unlawful
possession of a firearm, and possession of a controlled substance. Mr.
Thomas contested the charges and demanded his constitutional right to a
jury trial on assault and drug charges.!

During jury selection, Mr. Thomas challenged jurors 8 and 51 for
cause, asking they be removed as potential jurors.

Without affirming that he could be fair and impartial, juror 8 spoke
about how his negative experience with drugs could prejudice him against
Mr. Thomas even without hearing any evidence. RP (8/23/17) 85-89. He
gave equivocal answers and affirmed only that he was “hoping” he could
be impartial. RP (8/23/17) 89. The court denied Mr. Thomas’s motion to

remove juror 8 for cause. RP (8/23/17) 91.

1 Mr. Thomas waived his right to a jury trial on the charge of unlawful
possession of a firearm.



Juror 51 also indicated an inability to be fair. He said, “I had this
preconceived notion that if there’s smoke, there’s always the fire. . . . It’s,
it’s hard for me to think otherwise, that there was no fire at all.” RP
(8/23/17) 109. When questioned, juror 51 stated this meant he was
presuming guilt and that he would require the defense to provide evidence
to rebut this presumption of guilt. RP (8/23/17) 111. When juror 51 was
asked by the prosecutor if he would vote not guilty if no evidence was
presented, juror 51 stated he could not do so because he needed to have
evidence in order to acquit. RP (8/23/17) 111-12. After the prosecutor told
juror 51 the correct answer was to vote not guilty, the juror acknowledged
the lesson. RP (8/23/17) 114. But he then equivocated, answering he
“would give it shot” in response to whether he could follow the
presumption of innocence. RP (8/23/17) 115. The court denied Mr.
Thomas’s motion to excuse juror 51. RP (8/23/17) 122-23.

Mr. Thomas exhausted his peremptory challenges, using two of his
peremptories to remove jurors 8 and 51. RP (8/28/17) 206-11.

Mr. Thomas was convicted as charged.

The Court of Appeals rejected Mr. Thomas’s challenges to his
convictions. The Court of Appeals did not reject Mr. Thomas’s arguments
that the trial court erred by denying Mr. Thomas’s motion to dismiss

jurors 8 and 51 for cause. Rather, believing it was bound by this Court’s



decision in State v. Fire, 145 Wn.2d 152, 34 P.3d 1218 (2001), the Court
rejected Mr. Thomas’s state constitutional arguments. Slip op. at 8-9.
Based on Fire, the Court held Mr. Thomas, through the use of his
peremptories, had “cured” any error by the trial court in denying his
motions for cause. Slip op. at 9. That Mr. Thomas was deprived of two of
his invaluable peremptory challenges and that he would have had a
different jury but for the errors was deemed immaterial by the Court of
Appeals.
D. ARGUMENT ON WHY REVIEW SHOULD BE GRANTED.
The Court should grant review to reconsider its decision in
Fire, which did not address whether article I, sections 21 and 22
of the Washington Constitution entitle a party to a new trial if
the party’s challenge for cause was improperly denied and the
party exhausted all their peremptories. This is both a
significant constitutional question and an issue of substantial
public interest, meriting review.
Criminal defendants have a federal and state constitutional right to
a fair and impartial trial by jury. U.S. Const. amends. VI, XIV; Const. art.

I, 88 21, 22; State v. Irby, 187 Wn. App. 183, 192, 347 P.3d 1103 (2015);

United States v. Kechedzian, 902 F.3d 1023, 1027 (9th Cir. 2018). A party

may move to excuse a juror for cause, which includes actual bias. RCW
4.44.150, .170; CrR 6.4(c).
Due to the trial court’s errors in denying his motions to excuse

jurors 8 and 51, Mr. Thomas was forced to expend his invaluable



peremptories to remove these two jurors. As a result, Mr. Thomas was
deprived of a substantial right and he did not receive the trial he was
entitled to. Under the state constitution, the remedy is reversal and a new
trial.

Since the founding of this state and for over a century, this was the
rule in Washington, in both criminal and civil cases. State v. Fire, 145
Whn.2d 152, 168, 34 P.3d 1218 (2001) (Sanders, J, dissenting); State v.

Parnell, 77 Wn.2d 503, 508, 463 P.2d 134 (1969) (abrogated by Fire);

State v. Patterson, 183 Wash. 239, 244, 48 P.2d 193 (1935); McMahon v.

Carlisle-Pennell Lumber Co., 135 Wash. 27, 30, 236 P. 797 (1925); State

v. Stentz, 30 Wash. 134, 147, 70 P. 241 (1902); State v. Rutten, 13 Wash.

203, 204, 43 P. 30 (1895) (“if the court wrongfully compelled him to
exhaust peremptory challenges on jurors who should have been dismissed
for cause, his rights were invaded as much as though the jurors had been
accepted after his peremptory challenges were exhausted.”); see State v.
Moody, 7 Wash. 395, 396-97, 35 P. 132 (1893) (defendant not prejudiced
by use of peremptory on juror who was not struck for cause because he did

not use all his peremptories). The rule is firmly set out in Parnell. Parnell,

77 Wn.2d at 508.
In 2001, however, five justices declined to apply the Parnell rule in

light of recent federal precedent from the United States Supreme Court.



Fire, 145 Wn.2d at 165. The basis for this decision was United States v.

Martinez-Salazar, 528 U.S. 304, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000).

There, the United States Supreme Court held that due process under the
Fifth Amendment and a right to an impartial jury under the Sixth

Amendment did not require such a rule. Martinez-Salazar, 528 U.S. at

780-82. The lead opinion in Fire reasoned the Parnell rule had been

constitutionally based and, because there was no showing that our state
constitution was more protective than the federal constitution, Martinez-
Salazar controlled. Fire, 145 Wn.2d at 163. The defendant had not argued
the Washington Constitution was more protective. Id. at 163-64. Justice
Alexander concurred, reasoning the rule was not constitutionally based,

but that Martinez-Salazar set forth a better rule. 1d. at 163 (Alexander, J.,

concurring).
Notwithstanding this fractured decision and that this Court did not
analyze whether article I, sections 21 and 22 of the Washington

Constitution compelled the Parnell rule, the Court of Appeals reasoned

Eire was dispositive of Mr. Thomas’s claim. Slip op. at 8. The Court of
Appeals acknowledged the Washington Constitution was not analyzed in

Fire, but reasoned that “the majority in Fire was clear that a defendant

does not possess a separate right to an impartial jury under the Washington

Constitution.” Slip op. at 8.



But this Court did not analyze the issue and therefore it was not
controlling. “An appellate court opinion that does not discuss a legal
theory does not control a future case in which counsel properly raises that

legal theory.” State v. Granath, 200 Wn. App. 26, 35, 401 P.3d 405

(2017) (internal quotation omitted), affirmed, 190 Wn.2d 548, 415 P.3d
1179 (2018). Relatedly,

Where the literal words of a court opinion appear to control
an issue, but where the court did not in fact address or
consider the issue, the ruling is not dispositive and may be
reexamined without violating stare decisis in the same court
or without violating an intermediate appellate court’s duty
to accept the rulings of the Supreme Court. An opinion is
not authority for what is not mentioned therein and what
does not appear to have been suggested to the court by
which the opinion was rendered.

In re Pers. Restraint of Stockwell, 179 Wn.2d 588, 600, 316 P.3d 1007

(2014) (internal quotation omitted). Therefore, Fire is not dispositive of
Mr. Thomas’s state constitutional argument.
On the merits, history and pre-existing state law supports retention

of the Parnell rule under our state constitutional jury trial right. Precedent

establishes that Washington’s jury trial right is greater than that provided

under the federal constitution. State v. Williams-Walker, 167 Wn.2d 889,

896 n.2, 225 P.3d 913 (2010); State v. Smith, 150 Wn.2d 135, 151, 75

P.3d 934 (2003); City of Pasco v. Mace, 98 Wn.2d 87, 99, 653 P.2d 618

(1982) (“the right to trial by jury which was kept ‘inviolate’ by our state



constitution was more extensive than that which was protected by the
federal constitution when it was adopted in 1789”). The issue is the

meaning of the jury right and what it entails. State v. Clark-El, 196 Wn.

App. 614, 621, 384 P.3d 627 (2016). This meaning “‘must be determined
from the law and practice that existed in Washington at the time of our
constitution’s adoption in 1889.”” Id. (quoting Smith, 150 Wn.2d at 151);

accord Sofie v. Fibreboard Corp., 112 Wn.2d 636, 645, 771 P.2d 711

(1989).

Applying this analysis, this Court in City of Pasco v. Mace held

that the right to trial by jury under the state constitution extended to every
criminal case, including misdemeanors. Mace, 98 Wn.2d at 101. When the
state constitution was adopted in 1889, the code of 1881 was in effect and
provided a right to jury trials for misdemeanors and municipal violations.
Id. at 98-100. Accordingly, given the “treasured” right to trial by jury and
the territorial laws, the constitution preserved the right to jury trials for
misdemeanors. Id. at 100. This result was different from how the United
States Supreme Court interpreted the federal constitution. D.C. v.
Clawans, 300 U.S. 617, 624, 57 S. Ct. 660, 81 L. Ed. 843 (1937).

A similar analysis indicates that the Parnell rule is constitutionally

mandated. Peremptory challenges were provided in both civil and criminal

cases when the state constitution was adopted. Code of 1881 8§ 207, 208,



1079.2 Indeed, they were provided for in the first statutes passed in 1854
when Washington was a territory. Laws of 1854, p. 118 § 102; p. 165 §
186.2 Subsequent territorial laws reaffirmed Washington’s commitment to
providing peremptory challenges. Laws of 1877, p. 43, 88 211-212; Laws
of 1873, p. 236 § 240; Laws of 1869, p. 51 § 212.# Given this history and
the essential role peremptory challenges have played in selecting juries,
the right to peremptory challenges is preserved under our state constitution
as part of the jury right in article I, sections 21 and 22. Cf. State v.
Strasburg, 60 Wash. 106, 123-24, 110 P. 1020 (1910) (statute providing
that insanity is no defense to criminal charge violated jury right because

99 ¢

insanity doctrine “was in full force” “at the time of the adoption of our
Constitution”); Smith, 150 Wn.2d at 154 (in light of statute abolishing
jury’s role in sentencing, state constitution did not preserve right to have
jury determination on fact of prior convictions at sentencing); see State v.

Saintcalle, 178 Wn.2d 34, 66-67, 309 P.3d 326 (2013) (Stephens J.,

concurring) (recognizing that there may be a “valid argument . . . that the

2 Copies of these and the surrounding sections are attached in the
appendix in the opening brief.

3 Available at:
http://leg.wa.qgov/CodeReviser/documents/sessionlaw/1854paml.pdf.

4 These session laws and others can be accessed at:
http://leg.wa.gov/CodeReviser/Pages/session_laws.aspx.



http://leg.wa.gov/CodeReviser/documents/sessionlaw/1854pam1.pdf
http://leg.wa.gov/CodeReviser/Pages/session_laws.aspx

state jury trial right enshrines peremptory challenges”).

In Martinez-Salazar, the United States Supreme Court reasoned

that peremptory challenges are not mandated under the federal
constitution. Id. at 311. This makes sense because the legislation
authorizing peremptory challenges in federal cases was enacted in 1790, a
year after the federal constitution was ratified. 1d. at 311-12. In contrast,
peremptory challenges were provided by Washington territorial laws when
Washington adopted its constitution. Thus, a different result is warranted.
See Mace, 98 Wn.2d 97-98 (noting that when the United States
Constitution was adopted, “there was no statute to guide the [United States
Supreme Court] in determining what offenses were triable by jury at that
time”).

Peremptory challenges and the Parnell rule are part of the jury trial
right in the state constitution. When Washington courts were applying this
rule for over a century, the foundation was the state constitutional right to
trial by jury. Five years after the adoption of the state constitution, this
Court connected the state constitutional right to an impartial jury to the
error in denying a challenge for cause:

The second assignment, however, viz. that the court erred

in denying defendant’s challenge for cause to Juror Kile, is,

in our minds, a more serious one, as it seems to us that a

substantial right was denied to the defendant, namely, the
right to be tried by an impartial jury.

10



State v. Murphy, 9 Wash. 204, 205, 37 P. 420 (1894) (emphasis added).

The Court recounted that “Section 22 of article 1 of the constitution of this
state guaranties to every person defendant in a criminal prosecution the
right to a trial by an impartial jury of the county in which the offense is
alleged to have been committed.” Id. at 214. A year later, the Court

followed Murphy in State v. Wilcox, 11 Wash. 215, 220, 39 P. 368, 370

(1895). The same year, the Court in Rutten, citing Murphy and Wilcox,

extended the constitutional rule to apply when a potential juror is removed
by a peremptory and all the defendant’s peremptories were exhausted.
Rutten, 13 Wash. at 204. And the state constitutional rule was born,
applied for over century in both criminal and civil cases. Parnell, 77
Whn.2d at 508; Patterson, 183 Wash. at 244; McMahon, 135 Wash. at 30;
Stentz, 30 Wash. at 147.

Setting aside this historical analysis, the notion that the state
constitutional right to a jury trial means whatever the United States
Supreme Court says about the jury trial right under the Sixth Amendment
is wrong. The United States Supreme Court did not hold that the Sixth

Amendment right to a jury trial was incorporated® against the States until

5> The United States Constitution was adopted without a Bill of Rights. The
guarantee of rights subsequently adopted were also enforceable only against the federal
government. Timbs v. Indiana,  U.S. _, 139 S. Ct. 682, 687, 203 L. Ed. 2d 11 (2019).
Today, most of the rights contained in the federal bill of rights are enforceable against the

11



about 50 years ago. Duncan v. Louisiana, 391 U.S. 145, 149-50, 88 S. Ct.

1444, 20 L. Ed. 2d 491 (1968). Before then, both the United States
Supreme Court and the Washington Supreme Court ruled that the Sixth

Amendment was inapplicable to the States. Palko v. Connecticut, 302 U.S.

319, 324,58 S. Ct. 149, 82 L. Ed. 288 (1937), overruled by Benton v.

Maryland, 395 U.S. 784, 89 S. Ct. 2056, 23 L. Ed. 2d 707 (1969); Howard
v. Kentucky, 200 U.S. 164, 172, 26 S. Ct. 189, 190, 50 L. Ed. 421 (1906);

Genshurg v. Smith, 35 Wn.2d 849, 855, 215 P.2d 880 (1950).

Even today, the Sixth Amendment right to a jury trial does not

require jury unanimity in state criminal proceedings.® Apodaca v. Oregon,
406 U.S. 404, 92 S. Ct. 1628, 32 L. Ed. 2d 184 (1972). Neither does it

require a jury of 12. Williams v. Florida, 399 U.S. 78, 86, 90 S. Ct. 1893,

26 L. Ed. 2d 446 (1970). And the civil jury trial right set out in the
Seventh Amendment remains unincorporated and does not bind the States.

McDonald v. City of Chicago, Ill., 561 U.S. 742, 765 n.13, 130 S. Ct.

3020, 177 L. Ed. 2d 894 (2010); Gonzalez-Oyarzun v. Caribbean City

Builders, Inc., 798 F.3d 26, 29 (1st Cir. 2015) (“The Supreme Court has

states under the Fourteenth Amendment’s guarantee of substantive due process. See
McDonald v. City of Chicago, Ill., 561 U.S. 742, 764-65 n. 12 & 13, 130 S. Ct. 3020, 177
L. Ed. 2d 894 (2010). This project of incorporation by the United States Supreme Court
largely postdated the adoption of the Washington Constitution in 1889. See id. at n.12.

6 The United States Supreme Court is revisiting this issue and heard argument in
October 2019. https://www.scotusblog.com/case-files/cases/ramos-v-louisiana/.

12
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consistently held that states are not constitutionally required to provide a
jury trial in civil cases”).
In contrast, the state constitutional right to a jury trial requires jury

unanimity. State v. Lamar, 180 Wn.2d 576, 583 & 584 n.3, 327 P.3d 46

(2014) (citing article I, sections 21 and 22). It also provides a right to a

jury of 12 in criminal cases. State v. Stegall, 124 Wn.2d 719, 728-29, 881

P.2d 979 (1994). And perhaps most significantly, the right to jury trials in
civil cases is protected by article I, section 21. Sofie, 112 Wn.2d at 644.
Implicit in that right to a jury trial, be it civil or criminal, is an
impartial jury. As recounted in a civil case from this Court, “the right to
trial by jury includes the right to an unbiased and unprejudiced jury, and a
trial by a jury, one or more of whose members is biased or prejudiced, is

not a constitutional trial.” Alexson v. Pierce Cty., 186 Wash. 188, 193, 57

P.2d 318 (1936). But according to the Court of Appeals, the right to an
impartial jury trial means whatever the United States Supreme Court says
that right means for purposes of the Sixth Amendment, a provision that
applies only in criminal cases. This makes little sense in interpreting
article 1, section 22, which was applied independently prior to
incorporation of the Sixth Amendment. And it makes absolutely no sense
in interpreting article 1, section 21, which applies to civil cases, because

there is no federal constitutional right to a jury trial in civil cases tried in

13



state courts.

In rejecting Mr. Thomas’s argument, the Court of Appeals cited

State v. Munzanreder, 199 Wn. App. 162, 173, 398 P.3d 1160 (2017).

Munzanreder concerned a claim that the voir dire process was not
sufficiently robust. Munzanreder, 199 Wn. App. at 174. As Munzandreder
involved claims in a different context, it was not dispositive. Stockwell,
179 Wn.2d at 600; Granath, 200 Wn. App. at 35. Further, in that case the
Court of Appeals incorrectly assumed that article I, section 22 was based
on the Sixth Amendment. Munzanreder, 199 Wn. App. at 173. Article I,
section 22 was based primarily on the Oregon and Indiana constitutions.
Arthur Beardsley, Sources of the Washington Constitution, in State of
Washington 2019-2020 Legislative Manual p. 404.”

The right to a jury trial in the Washington Constitution is to be
independently interpreted by Washington courts, not outsourced to a
federal court. In short, the meaning of a state constitutional provision does
not change whenever the United States Supreme Court interprets an

analogous federal provision. See Penick v. State, 440 So.2d 547, 552

(Miss. 1983) (“The words of our Mississippi Constitution are not balloons

to be blown up or deflated every time, and precisely in accord with the

" Available at
http://leg.wa.qov/LIC/Documents/Session/Legislative%20Manual.pdf#page=412

14
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interpretation of the U.S. Supreme Court, following some tortuous trail”).
Moreover, unlike interpretation of the state constitution, which

“focuses on practices, trends, and experiences with our state,”

interpretation of the Sixth Amendment is constrained by principles of

federalism. State v. Gregory, 192 Wn.2d 1, 42-43, 427 P.3d 621(2019)

(Johnson, J., concurring); see Jeffrey S. Sutton, What Does-and Does Not-
Ail State Constitutional Law, 59 U. Kan. L. Rev. 687, 708 (2011) (due to
federalism, United State Supreme Court may underenforce constitutional
guarantees).

For example, the United States Supreme Court, in an opinion
contrary to this Court’s decision, held that the erroneous denial of a
defendant’s peremptory challenge did not warrant reversal as a matter of

federal constitutional law. Rivera v. lllinois, 556 U.S. 148, 152, 156, 129

S. Ct. 1446, 173 L. Ed. 2d 320 (2009); State v. Vreen, 143 Wn.2d 923,

927-32, 26 P.3d 236 (2001), abrogated by Rivera, 556 U.S. at 56. In so
holding, however, the Supreme Court emphasized that “States are free to
decide, as a matter of state law, that a trial court’s mistaken denial of a
peremptory challenge is reversible error per se.” Rivera, 556 U.S. at 162.
This makes sense because “[t]he right to exercise peremptory challenges
in state court is determined by state law.” Id. at 152. And [j]ust as state

law controls the existence and exercise of peremptory challenges, so state

15



law determines the consequences of an erroneous denial of such a
challenge.” Id.

Thus, it makes little sense for this Court look to federal
constitutional law to resolve an issue of state constitutional law regarding
the inviolate right of trial by jury. Contrary to this Court’s decision in Fire,
the meaning of the jury trial right is not dependent on how the United
States Supreme Court interprets the Sixth Amendment. This Court should

grant review to overrule Fire and clarify that the Parnell rule is mandated

by article I, sections 21 and 22 of the Washington Constitution.
This state constitutional rule is fair and sensible. As explained by
the Kentucky Supreme Court, which returned to a similar rule after

abandoning it in light of Martinez-Salazar:

the correct inquiry is not whether using a peremptory strike
for a juror who should have been excused for cause had a
reasonable probability of affecting the verdict (harmless
error), but whether the trial court who abused its discretion
by not striking that juror for reasonable cause deprived the
defendant of a substantial right. Harmless error analysis is
simply not appropriate where a substantial right is
involved, and is indeed logically best suited to the effect of
evidence on a verdict, though some procedural errors may
also be reviewed in this light. Here, the defendant did not
get the trial he was entitled to get.

Shane v. Com., 243 S.W.3d 336, 341 (Ky. 2007). Similarly, the Montana
Supreme Court has explained the rule is sound because otherwise the State

is afforded an unfair advantage:
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when jurors who should have been removed for cause are
not removed, they must be removed by peremptory
challenge, thereby effectively reducing that party’s number
of peremptory challenges. When the State has more
peremptory challenges than the accused, the State has an
unmistakable tactical advantage and the impartiality of the
jury is compromised. Errors which affect the impartiality of
the jury are, by definition, structural and require reversal.

State v. Good, 309 Mont. 113, 43 P.3d 948, 961 (2002).

This issue is plainly a significant issue of constitutional dimension
that should be decided by this Court. RAP 13.4(b)(3). Further, the issue is
one of substantial public interest. RAP 13.4(b)(4). This matter will recur in
both civil and criminal trials. This Court should grant review and clarify

that that Parnell rule is compelled by the right to a jury trial under article I,

sections 21 and 22.8
E. CONCLUSION
Mr. Thomas respectfully asks this Court to grant his petition for
discretionary review.
DATED this 15th day of January 2020.
/s Richard W. Lechich
Richard W. Lechich — WSBA #43296

Washington Appellate Project - #91052
Attorney for Petitioner

8 The Court should also grant review of the related issue of whether the
trial court erred by denying Mr. Thomas’s motions to excuse jurors 8 and 51 for
cause. The Court of Appeals did not reach this related issue.
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MANN, A.C.J. — Jeffrey Thomas appeals the judgment and sentence
imposed pursuant to his jury conviction for first degree assault with a firearm and
possession of heroin. Thomas argues that he was denied his constitutional right
to a fair and impartial jury when the trial court denied his challenge for cause to
two potential jurors and he had to exercise peremptory challenges to strike the
jurors. He also contends that multiple instances of prosecutorial misconduct
violated his right to a fair trial. We remand for the trial court to recalculate
Thomas's offender score and to strike the DNA collection fee from the judgment

and sentence. In all other respects, we affirm.
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l.

At around 9:45 p.m. on New Year’'s Eve, 2016, Daniel Smith was waiting
at a bus stop at Third Avenue and Pike Street in Seattle. He saw a car driving
north and a person leaning out of the car window, yelling at someone. Smith
turned and saw a man running north with his arm up, approximately 10 or 15 feet
away. He noticed “a very dark mechanism” in the man’s hand, pointed towards
the car. He described it as a handgun, possibly a Glock, “kind of rectangular in
shape, kind of boxy.” The man fired multiple shots, and Smith was hit in the arm.

Three law enforcement officers with the Seattle Police Department and the
Department of Corrections (DOC) were on an “emphasis patrol” that evening,
stationed in a van parked at the corner of Third Avenue and Pine Street. Officer
Michael Stankiewicz heard between eight and ten gunshots. He got out of the
van and saw, approximately 20 feet away, “a black male running northbound on
the sidewalk with his right arm raised and gun in it still pointing kitty-corner
across the street.” Officers later identified the man as Jeffrey Thomas.

Stankiewicz identified himself as law enforcement and ordered Thomas to
drop the gun and get on the ground. Thomas looked at Stankiewicz, turned
around, and ran the opposite direction, disappearing into a crowd of people.
Stankiewicz yelled “Where did he go?” to the crowd. At that moment, Thomas
“popped back out of the crowd” and began running northbound on Third Avenue.
Several members of the crowd pointed at Thomas, yelling “That’s him.”

Detective Matthew Lilje pursued Thomas northbound. He saw Thomas

make a movement with his hand towards his waistband and “put something
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underneath the bus that looked like a black object.” Lilje heard the object
“skidding across the ground . . . like it was made out of metal.” He found a
Glock handgun on the ground in the area he had seen Thomas throw the object.
In a search incident to arrest, officers found heroin in Thomas'’s possession.

The State charged Thomas with first degree assault with a firearm and
possession of heroin.! A jury found Thomas guilty as charged. Thomas appeals.
Il
Thomas first argues that the trial court violated his right to a fair and

impartial jury under the Sixth Amendment to the United States Constitution and
article I, sections 21 and 22 of the Washington Constitution when it denied his
motion to exclude two potential jurors for cause. He contends that, because he
was forced to use peremptory challenges to strike the two jurors, he is entitled to
automatic reversal of his convictions. We disagree.

During jury selection, the court asked potential jurors whether they could
“‘without hearing the facts of the case think of any reason at all that [they] could
not be fair and impartial in judging this case.” Several jurors raised their hands,
including Juror 8 and Juror 51.

Juror 8 stated that he had “always been very anti-drugs” and that he
“hoped” he could be impartial in a case in which drugs were involved. Thomas

challenged Juror 8 for cause. The State objected, arguing, “He’s a conscientious

' The State also charged Thomas with first degree unlawful possession of a
firearm. Thomas waived his right to a jury trial on the firearm charge and was found
guilty after a bench trial.
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juror. He wants to do well. And it's just a general dislike for drugs and it's a
criminal offense.” The court denied the challenge.

Juror 51 stated that he had “this preconceived notion that if there’s smoke,
there’s always the fire” and that “if this person is charged with something, this
person must have done something that is incorrect or not right.” He stated that
he would be able to maintain an open mind and listen to the evidence before
making a decision. But he also stated that he would “[m]ost likely” require
Thomas to have the burden of proving “that something did not happen.” And he
again reiterated, “| have the feeling I think most likely something must have
happened.” After being questioned by the prosecutor, defense counsel and the
court, Juror 51 ultimately agreed that he would “have to listen to everything and
hear and then make the judgment call at the end.” He stated that he would follow
the court’s instructions and base his decision only on the evidence. Thomas
challenged Juror 51 for cause, arguing that the juror continued to believe that the
defense h‘ad the burden of proof “to provide evidehce that either something did
not happen or this was not the individual who did something of what had
happened.” The court denied the challenge, stating that Juror 51 “indicated that
he could hold the State to its burden and follow the court’s instructions.”

The court gave the State and Thomas each six peremptory challenges
with regard to the first 12 jurors and two peremptory challenges for the alternate
jurors. Thomas used his fourth and fifth peremptory challenges to strike Juror 8

and Juror 51.
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The Sixth Amendment to the United States Constitution and article |,
section 22 of the Washington Constitution guarantee every criminal defendant
“the right to a fair and impartial jury.” State v. Brett 126 Wn.2d 136, 157, 892
P.2d 29 (1993). To ensure that right, a juror shall be excused for cause if his or
her views would “prevent or substantially impair the performance of his [or her]
duties as a juror in accordance with his [or her] instructions and his [or her] oath.”

State v. Hughes, 106 Wn.2d 176, 181, 721 P.2d 902 (1986); see also RCW

4.44.170(2) (a prospective juror may be challenged for cause when there is “the
existence of a state of mind on the part of the juror in reference to the action, or
to either party, which satisfies the court that the challenged person cannot try the
issue impartially and without prejudice to the substantial rights of the party
challenging.”)

In State v. Parnell, 77 Wn.2d 503, 463 P.2d 134 (1969) abrogated by

State v. Fire, 145 Wn.2d 152, 34 P.3d 1218 (2001), the Washington Supreme
Court held that if a trial court erroneously denies a challenge for cause, thus
forcing the defendant to exercise a peremptory challenge to remove the juror, the
error is presumptively prejudicial a‘nd requires reversal if the defendant

subsequently exhausts his or her peremptory challenges.

A refusal to sustain challenges for proper cause, necessitating
peremptory challenges on the part of the accused, will be
considered on appeal as prejudicial where the accused has been
compelled subsequently to exhaust all his peremptory challenges
before the final selection of the jury.

Parnell, 77 Wn.2d at 508.
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But within the next several years, gourts in Washington began to depart

from this holding. In State v. Latham, 100 Wn.2d 59, 64, 667 P.2d 56 (1983), the

court noted that “the use of a peremptory challenge to remove a juror who should
have been removed for cause cures” any error and that “the defendant must
show that the use of the peremptory challenge actually prejudiced his case.”
(Internal quotations omitted.) The court explicitly declined to address whether a
defendant is prejudiced by the use of a peremptory challenge on a juror who
should have been excused for cause.

In State v. Rupe, 108 Wn.2d 734, 749, 743 P.2d 210 (1987), the court

again held that a defendant’s use of a peremptory challenge to remove a juror
cures any error, and that a defendant would “have to show that he was
prejudiced by having to use peremptory challenges to remove jurors who should
have been removed for cause.” The court concluded that the defendant “cannot
do so” because the defendant had been granted the number of peremptory
challenges he was entitled to by the death penalty statute in effect at the time.

Rupe, 108 Wn.2d at 749-50.

In United States v. Martinez-Salazar, 528 U.S. 304, 311, 120 S. Ct. 774,
777-80, 145 L. Ed. 2d 792 (2000}, the United States Supreme Court held that
peremptory challenges “are not of federal constitutional dimension” and the
federal constitutional right to an impartial jury is not violated when a trial court
denies a challenge for cause and the defendant then uses a peremptory
challenge to strike the challenged juror. Later the same year, Washington

explicitly adopted the holding of Martinez-Salazar in State v. Roberts, 142 Wn.2d
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471,517, 14 P.3d 713 (2000). The court held that “[i]t is well established that an
erroneous denial of a challenge for cause may be cured when the challenged
juror is removed by peremptory” and that “[s]o long as the jury that sits is
impartial, the fact that the defendant had to use a peremptory challenge to
achieve that result does not mean the Sixth Amendment was violated.” Roberts,
142 Wn.2d at 518. |

But it was not until State v. Fire, 145 Wn. 2d 152, 34 P.3d 1218 (2001)
that the Washington Supreme Court explicitly abrogated Parnell.? A five-justice

majority, relying on Martinez-Salazar, held that the erroneous denial of a

challenge for cause is not a due process violation under the federal constitution.
The majority also addressed the implication that while the defendant “may not
have had any grounds for relief under the United States Constitution and federal
case law, he does under the Washington Constitution and Washington case law.
Fire, 145 Wn.2d at 159. The majority held that there is no difference between the
right to an impartial jury guaranteed under the federal constitution and that
guaranteed under the Washington constitution, and thus no reason to analyze

whether the defendant’s state constitutional rights were violated.

No Washington case has thus far recognized a difference
between the right to an impartial jury guaranteed under the federal
constitution and that guaranteed under the Washington constitution
... Thus, Washington law does not recognize that article I, section
22 of the Washington State Constitution provides more protection
than does the Sixth Amendment to the United States Constitution.

2 Justice Alexander concurred with the result in Fire. He wrote a separate
concurring opinion to state his belief that Parnell had not been tacitly abandoned, as the
majority suggested, but instead remained good law up until Fire.




No. 77846-3-1/8

Hence, Martinez-Salazar defines the scope of a defendant’s right to
an impartial jury in this situation.

Eire, 145 Wn.2d at 163.3

Thomas argues that this court should hold that the Parnell rule is required
under the Washington constitution. He contends that because Fire did not
address what rule is required under the Washington constitution, it is not
controlling on that point. But the majority in Fire was clear that a defendant does
not possess a separate right to an impartial jury under the Washington

constitution.# Fire, 145 Wn.2d at 163. And Thomas cites no cases in support of

® Subsequent cases addressing the issue have followed the reasoning in Fire.
See, e.q., State v. Yates, 161 Wn.2d 714, 746, 168 P.3d 359 (2007) (“[W]here a
defendant exercises a peremptory challenge after the court denies a defense motion to
excuse the juror for cause, any potential violation of the defendant’s Sixth Amendment
right to an impartial jury is cured.”); State v. Schierman, 192 Wn.2d 577, 632, 438 P.3d
1063 (2018) ("Where a trial court erroneously denies a defendant'’s for-cause challenge
and the defendant is forced to use a peremptory challenge to cure the trial court’s error,
his rights are not violated so long as he is subsequently convicted by a jury on which no
biased juror sat.”); State v. Clark, 170 Wn. App. 166, 194, 283 P.3d 1116 (2012) (“A
defendant must demonstrate prejudice as a result of the court’s failure to strike a juror
for cause...If the challenged juror did not ultimately sit on the jury, the defendant cannot
show prejudice.”); In re Pers. Restraint of Stockwell, 160 Wn. App. 172, 181, 248 P.3d
576 (2011) (“As long as the selected jury is impartial, the fact that Stockwell had to use a
peremptory challenge to ensure that result does not violate his right to an impartial
jury.”); Hill v. Cox, 110 Wn. App. 394, 410, 41 P.3d 495 (2002) (“[E]ven if a juror should
have been excused for cause, once a peremptory challenge is exercised, some showing
that a biased juror actually sat on the case is required.”)

4 Justice Alexander joined in this result, and also separately wrote that the state
constitutional right to a fair and impartial jury was co-extensive with the federal right:

The Court’s decision in Martinez-Salazar makes perfect sense to
me and is a far better rule than that which we enunciated in Parnell. More
importantly, the rule does not trample on any constitutional rights
guaranteed by the Sixth Amendment to the United States Constitution or
Washington Constitution article I, sections 21, 22.

The language of article |, section 22 of our state constitution is similar to
that of the Sixth Amendment and has been construed to ensure and
protect one’s right to a fair and impartial jury. State v. Davis, 141 Wn.2d
798, 855, 10 P.3d 977 (2000). In addition, Washington Constitution article
I, section 21 states that a defendant has a right to be tried by an impartial
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the proposition that the state constitutional right to a fair and impartial jury in
article I, section 21 and 22 is greater than that afforded under the Sixth

Amendment.®> See, e.g., State v. Munzanreder, 199 Wn. App. 162, 174, 398

P.3d 1160 (2017) (“In nearly 100 years, our state has yet to recognize any state
or local concern with respect to a defendant’s right to an impartial jury that would
justify interpreting article I, sectibn 22 differently than how federal courts have
interpreted the Sixth Amendment.”).

Because a defendant must show prejudice from the use of a peremptory
challenge on a biased juror, and the use of a peremptory challenge in and of
itself does not constitute prejudice, Thomas does not establish reversible error.
Thomas cured any potential error by exercising his peremptory challenges as to

Juror 8 and Juror 51.

12 person jury. State v. Gentry, 125 Wn.2d 570, 615, 888 P.2d 1105
(1995) (applying Wash. Const. art. I, § 21). Neither provision provides that
a person has a right to a jury containing a particular juror or jurors. |
subscribe to the view that these constitutional rights are not infringed
when a defendant exercises a peremptory challenge to cure an
erroneously denied for cause challenge. Like the United States Supreme
Court, | would hold that unless a defendant can show prejudice, the mere
fact that one uses his or her peremptory challenge to cure a wrongfully
denied for-cause challenge does not establish a constitutional violation.

Eire, 145 Wn.2d at 167.

° Instead, Thomas relies on cases asserting the more general proposition that the
Washington constitution provides greater protection of the right to a jury trial than the
federal constitution.
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[,

Thomas next alleges that the prosecutor committed misconduct by
eliciting testimony in violation of several pretrial orders. He contends that the
misconduct entitles him to a new trial. We disagree.

A claim of prosecutorial misconduct requires the defendant to show both
that the prosecutor made improper statements and that those statements caused

prejudice. State v. Lindsay, 180 Wn.2d 423, 440, 326 P.3d 125 (2014). But if

the defendant fails to object to the alleged misconduct, or request a curative
instruction, any error is waived unless the conduct is “so flagrant and ill-
intentioned that it evinces an enduring and resulting prejudice” that could not

have been neutralized by a curative instruction to the jury. State v. Hoffman, 116

Wn.2d 51, 93, 804 P.2d 577 (1991). In evaluating a claim of prosecutorial
misconduct, this court reviews a prosecutor’s remarks “in the context of the total
argument, the issues in the case, the evidence addressed in the argument, and

the instructions given to the jury.” State v. Brown, 132 Wn.2d 529, 561, 940 P.2d

546 (1997).

First, Thomas argues that the prosecutor repeatedly violated the court’s
order to refer to Thomas by name instead of as “the defendant.” A review of the
prosecutor’s opening statement shows that the prosecutor repeatedly used the
phrase “the defendant,” in violation of the court’s ruling. . But defense counsel
also repeatedly referred to Thomas as “the defendant” during voir dire.
Moreover, Thomas did not object or seek curative action. Where a party prevails

on a motion in limine to restrict certain evidence, that party has a duty to make a

10
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timely objection if the evidence is introduced. State v. Sullivan, 69 Wn. App. 167,

171-72, 847 P.2d 953 (1993). By failing to object to the prosecutor’'s opening
statement, Thomas has waived review unless he can show that the violation
could not have been cured by an instruction or admonishment. He does not do
S0.

Thomas next contends that a witness violated a pretrial orde.r excluding
any mention of the fact that responding officers were associated with the “gang
unit.” Officer Kalin Todorov testified that he was responsible for conducting an
inventory of Thomas’s property at the hospital. Amongst Thomas’s possessions,
he found a paper bag containing several small Ziploc baggies full of heroin. The
prosecutor asked Todorov what he did after this discovery, and Todorov
responded that “[tjwo gang unit detectives came to the hospital while | was still at
the hospital.”

The State has a duty to prepare its witnesses for trial, including instructing

witnesses regarding the court’s pretrial rulings. State v. Montgomery, 163 Wn.2d
577,592, 183 P.3d 267 (2008). But there is no evidence that the prosecutor
failed to instruct the Witneés or attempted to violate the court’s ruling by eliciting
an improper answer. And even assuming prosecutorial misconduct was
responsible for the witness’s response, Thomas did not object to this testimony
or move for a mistrial. Thomas fails to show that the isolated remark was so
prejudicial as to warrant reversal.

Thomas next argues that a witness violated a pretrial order excluding

evidence that Thomas was on DOC supervision. Lieutenant Leslie Mills testified

11
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that she was responsible for collecting and bagging several items taken from
Thomas at the time of his arrest. During cross-examination, defense counsel
asked her whether she collected a pair of gloves or a knit cap. Mills responded,
‘I don’t recall the items. The only item | recall is a driver’s license where l wrote
the name and date of birth down on a piece of paper and handed it to [another
officer] so | could verify information about his DOC activity on my computer.”
Defense counsel moved for a mistrial, arguing that “[t}his jury now knows that Mr.
Thomas has been supervised by the Department of Corrections . . . [a]nd so the
inference from DOC's supervision is that he’s a convicted felon.” The court
denied the mistrial.®

Again, Thomas does not show that the prosecutor committed misconduct
by failing to instruct the witness regarding the court’s pretrial rulings. And while a
witness’s mention of DOC in other cases may constitute enduring prejudice, we
conclude that, under the unique circumstances of this case, it did not. Several of
the law enforcement officers involved in the case were DOC officers conducting
an emphasis patrol in conjunction with the Seattle Police Department. As the
court noted, “I don’t think there’s any inference whatsoever that the DOC officers
being present had anything to do with Mr. Thomas or that they knew who he was.
The testimony has been crystal clear that it was part of an emphasis patrol and a

joint organization.”

® Thomas does not contend that the court abused its discretion in denying a
mistrial.

12
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Thomas next contends that a withess violated a pretrial order excluding
hearsay by police officers. The prosecutor asked Detective Robért Sevaaetasi,
the investigating officer, why he did not submit the gun for fingerprint analysis.
Sevaaetasi testified that fingerprint analysis was unnecessary because there was
ample evidence that Thomas had possessed the gun, including the fact that
several officers saw Thomas throw the gun under the bus. Sevaaetasi stated,
“And the way it was described, the officer said he saw the gun tossed, it made a
metallic clanking noise as it hit the sidewalk.” Defense counsel objected on
hearsay grounds. The court overruled the objection, stating, “It's not being
offered for the truth of the matter asserted. It's the answer to why he did what he
did, so I'll allow it.”

Thomas argues that the testimony was contrary to the pretrial rulings
excluding “[a]ll statements by police officers regarding why they did what they
did.” But the record shows that defense counsel requested —and the court
ordered—only the exclusion of hearsay statements conveyed by a police
dispatcher. Sevaaetasi's testimony did not violate the court’s pretrial ruling.

Finally, Thomas argues that Sevaaetasi also violated a pretrial order
prohibiting testimony regarding field testing. Thomas requested the court
exclude “any field test of any substance conducted in this case” because “[a] field
test is insufficient to establish whether a substance is a controlled substancé.”
Sevaaetasi testified that he submitted the baggies of heroin found on Thomas to
the Washington State Patrol Crime Laboratory for analysis. When the prosecutor

asked whether the heroin appeared to be in the same general condition as when

13
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the detective submitted it to the laboratory, Detective Sevaaetasi responded,
“Yes itis. | note that | actually field-tested one of the packets for heroin.”
Defense counsel objected. At defense counsel’s request, the court ordered the
testimony stricken.

Here, Sevaaetasi’s testimony clearly violated the court’s pretrial order
barring any reference to field testing. Nevertheless, Thomas fails to establish
that he was prejudiced by the testimony. A scientist at the Washington State
Patrol Crime Laboratory testified as to the process by which he tested the
substance for identification. It was uncontroverted that the substance was
heroin. Any reference to a field test conducted by Sevaaetasi was merely
cumulative of this testimony. Under the circumstances of this case, Thomas's
right to a fair trial was not violated.”

V.

Thomas challenges the inclusion of a 2009 Louisiana conviction for
“attempted simple robbery” in the calculation of his offender score. He argues
that robbery in Washington contains a nonstatutory element of specific intent to

steal, whereas simple robbery in Louisiana is a general intent crime that does not

" In a pro se statement of additional grounds, Thomas argues that “[t]he
prosecutor committed misconduct by lying to the court that an investigation of a State
key witness who was being investigated by the Office of Police Accountability for lying
and stealing money from the Seattle Police Department [sic].” During pretrial motions,
the prosecutor informed the court and defense counsel that an internal investigation
involving Officer Stankiewicz had been completed and found to be unsubstantiated.
Thomas appears to contend that this was inaccurate. But there is no evidence in the
record to support his claim. If a defendant wishes to raise issues on appeal that require
evidence or facts not in the existing trial record, the appropriate means of doing so is
through a personal restraint petition. State v. McFarland, 127 Wn.2d 322, 355, 899 P.2d
1251 (1995).

14
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require a specific intent to steal. The State concedes that the Louisiana offense
is not legally comparable to a Washington offense and should not have been
included in his offender score.

Thomas also challenges the trial court’s imposition of a $100 DNA
collection fee as part of his sentence. The State concedes that the DNA
collection fee must be stricken because Thomas is indigent and because his
DNA was collected following a prior felony conviction. Although these fees were
mandatory when imposed, the Washington Supreme Court has since held in

State v. Ramirez, 191 Wn.2d 732, 746-50, 426 P.3d 714 (2018) that courts may

not impose discretionary legal financial obligations on an indigent criminal
defendant. We accept the State’s concessions of error and remand for the trial
court to recalculate Thomas’s offender score and to strike the DNA collection fee
from the judgment and sentence.

We remand for resentencing consistent with this opinion. In all other

respects, we affirm.
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